Introduction
It would certainly not be overstated to speak about a cosmopolitan shift in the theoretical imagination of the beginning of the 21 st century. 1 Indeed, even those who still resist in accepting Luhmann's claim that under modern conditions of functional differentiation there is only one and the same world society over the globe, 2 have to deal with a 'transnational', 'post-national', 'globalized' and 'cosmopolitan' vocabulary, which seems to gradually prevail in the most different theoretical fields. 3 Within legal sciences there is also a similar shift. The discussion among legal theorists is intimately related to the making of a new postnational or transnational legal order, to the fragmentation of international law, and to the implications of these tendencies for new forms of dealing with the paradoxes of legal decision-making, be it within national law or in transnational legal regimes. 4 Indeed, if one pays attention to the legal journals of the global scientific system, it is easy to realize why questions concerning the technification of legal semantics, 5 and especially the emerging problems related to the constitutional moment of global legal regimes, 6 became the primary concerns of legal theory.
In this paper, my main concern is exactly the radical functional differentiation of today's world society and the evolutionary tendencies arising in the semantics of both political and legal global systems. Nevertheless, instead of looking just at the so-called 'fragmentation of international law' and analysing its supposed dangers, I would here like to raise questions about the pertinence of such debate, exploring the possible causes of the theoretical -sometimes also emotional -anxiety that accompanies these tendencies. In fact, legal fragmentation (and pluralism) is not a novelty -neither in law itself nor in legal theory. 7 As Koskenniemi puts it, there has always been some extent of legal fragmentation.
8 Such a phenomenon is deemed to be a problem only under certain circumstances. Hence, more than only describing what might be the 'fragmentation of global law', if one wants to understand the critical scenario of today's legal theory and its permanent anxiety with respect to the consequences of such fragmentation, one must then ask what is at stake in this debate.
I would like to propose here that questions regarding the fragmentation of world law and its so-called creeping constitutionalization can only be deemed to be problematic due to its relations to a very particular perception of the phenomenon of social inclusion in world society. 9 This is (most) definitely not a trivial claim. My basic assumption is the following: the fragmentation of global law, with all its consequences, becomes problematic in the eyes of scholars of -national and international -public law because it does not just alter the self-description of legal and the political systems in a way that jeopardizes the very structures of their differentiation, but also because it alters the way of dealing with the paradoxes of inclusion in the functional differentiated modern world society. In other words, since democratic constitutionalism is the rhetorical basis of what Luhmann used to call the totalitarian semantics of full inclusion of all individuals in each functional system of world society, 10 the already well-known problems regarding the globalization of law and policy are closely related to the evolutionary bifurcations of functional differentiation itself, especially with regard to the ways it deals with problems of social inclusion/exclusion. 11 Indeed, within modern society, it seems to be obvious that conditions of extreme exclusion of the legal, political, educational and economic systems are deemed to be unacceptable or at least problematic. 12 The possibility of the 'scandalization' 13 of social exclusion -almost as if it were a case of violation of human rights -is, however, a relatively new phenomenon. Only after the shift to modern functional differentiation did society change in such a direction, according to which any sort of social hierarchy and individual differences can no longer be accepted if they do not rely on the choices made by the concerned individuals in the unfolding process of their own biographies. In fact, under the constitutional orders of the 'Westphalian Era', at least in the so-called centre of the economic world system, 14 it was possible to materialize to a great extent the 'command' towards social inclusion. 15 All over the world, constitutions have established catalogues of human rights, which have gradually extended their scope from personal negative freedoms to positive participative social rights. 16 Even if many of these constitutions -those at the so-called 'periphery' of the world system -had only a nominal or symbolic character, 17 they still served as the only valid model of legitimization that could stabilize the co-existence ofoften conflicting -functional systems. In other words, if the constitutions of the capitalist periphery do not have the same effective including character as those of the centre, 18 they are still a vital mechanism for the differentiation between the plurality of codes, 19 being thus essential to the spreading movement of functional differentiation over the globe. Moreover, symbolic constitutions have always functioned as a way to temporalize problems of exclusion, as if there is something like a 'path towards development' that every country must follow. Thus, they were often responsible for making invisible the real causes of the so-called 'underdevelopment', stabilizing -even if only negatively -existing stratifications (between a centre and a periphery) in the different subsystems of world society. 20 In principle, functional differentiation is only possible if there is a legal system that performs the function of an immunizing system between the destructive growing tendencies of functional systems against each other.
21 This is a condition of both (1) the differentiation of the functional system and (2) the neutralization of possible excluding tendencies of particular 22 For this including capacity of politics and law in the face of the excluding tendencies of the economic system, see Brunkhorst, supra note 16, pp. 
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systems that may jeopardize the reproduction of others (this seems to be the case, for instance, for the economic system 22 ). This fact is reflected in the self-descriptions of law and politics, as they used to be found in democratic constitutionalism. If one observes the development of world society and the actual conditions of the extreme fragmentation of world law, one realizes that there are no indications that the legal system can perform the exclusion/neutralizing task, or even to make it invisible -perhaps through symbolic constitutions in the same way as it did. 23 Nevertheless, as long as this task is still an indispensable function for the reproduction of a functional differentiated world society in the long run, it seems that the old national democratic self-descriptions of law and politics tend to show a resistance to the emergence of alternative semantics. Since the evolution of ideas 24 can also have a decisive influence on the evolution of social systems, 25 the current disputes over the possible constitutional self-descriptions of world law seem to be a key element for determining the future world society and functional differentiation. The theoretical anxiety about the fragmentation and the transformation of constitutional theory reflect these deep structural changes. They seem to focus on the possibility of democracy being expanded to a global level, which seems to be a condition for the reproduction of functional differentiation itself.
In what follows, I will first approach, once again, the phenomena which led to the semantics of the so-called fragmentation of world law and to a correspondent decay of politics within the language of law in today's world society (2). After this, I will observe the shifts of legal semantics, suggesting what may be called a decay of the semantics of public law (3), and the consequent resistance on the part of public lawyers to the legal discourse on 'legal fragmentation' and 'global governance' (4). Then, from the standpoint of systems theory, I will make a sociological observation of the possible reasons for the semantic resistance against the emergence of new pluralists and privatized constitutional semantics. In order to do that, I relate these 'reactive tendencies' to the imperative towards social inclusion that forms the basis of the self-description of the legal and the political systems under conditions of functional differentiation (5). Finally, I will deal with the question of whether semantics, which do not rely on public mechanisms of democratic legitimization, can perform the same including functions of so-called democratic constitutional law (6).
The emerging rhetoric of 'legal fragmentation' and the semantic decline of politics in global law
The lack of a state-like global organization functioning as the centre of the global political system seems to give occasion to a multiplicity of emerging self-descriptions of both the political and legal systems of world society. These new semantics describing global law seem, for their part, to compete not only among each other, but also with (the) old national democratic 
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constitutionalism. 26 The consequence of this fact might be depicted in a sort of theoretical inflation of terms like 'legal pluralism', 'societal pluralism', 'heterarchical law', 'constitutional pluralism' etc. 27 All these terms point to the fact that there is seemingly a plurality of constitutional theories competing for a hegemonic role in the representation of the final levels of legal decision-making in global law. More interesting, at this point, is that such a 'pluralist trend' is not limited to transnational orders, but also encompasses international and even national legal orders that are now taken to be only legal regimes among many others.
28
Under the framework of a systems theory, constitutional theories consist of a second order observation of the operative dynamics of the legal system. 29 To this extent, they are bound to the so-called system's structure, since they observe operations that are not directly their own operations and that should be deemed to be the object of their observation -as if it was the 'reality' they observe. Self-reflexive theories -as is the case with constitutional theoriesobserve, so to speak, an already existing first order observation. At the same time, since second order observation, as part of the system itself, always produces new operations that are also responsible for making invisible the paradox of the unity of the system 30 , they turn out to be 'structurally' decisive for the whole system's reproduction. 31 In the case of the legal system, for instance, it turns out to be determinant how constitutional theories set, by its observation, the ideological frameworks that determine in which extent basic operations will be irritated by operations of other systems, as, for example, politics or science. This sort of dynamics will also indirectly (in)form legal decision-making taking place on the structural level about the final uses of the differences between legal/illegal, constitutional/unconstitutional. Indeed, every system is in a position of permanent potential conflict and dependence with its social environment, since it does not have any mechanism of automatic adaption or direct cognition of what is situated outside its operative limits.
32 Social systems thus depend on their reflexive theories to remain operatively closed at the same time that they can establish the structural couplings which will allow them to survive in an opaque environment. 33 By describing the conditions of legal validity, 
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constitutional theories define which hegemonic interpretations will set the boundaries between the structural coupled systems of law and politics, law and economy, law and psychic systems. 34 Hence, if talk within today's legal and constitutional theory is about a plurality of constitutions and legal systems, this fact must somehow correspond to the particular features of the emerging global law and its existing structural couplings. To this extent, the so-called 'Derridian Monster' of world law, 35 which does not allow for a hurried definition based on any past theoretical frameworks, seems really to be a consequence of the dynamics of a functional globalization that overcharges traditional democratic constitutionalism, forcing a semantic shift in the traditional self-description of political constitutional law and shifting it into a sort of postpolitical and post-democratic era of 'expertise' and 'managerialism'. 36 Accordingly, since the cosmopolitan theoretical turn that began in the 1990s, a so-called 'fragmentation of global law' (not only of international law) has been widely talked about.
37 Less talked about has been the formation of an 'international global legal order', or even new accounts of the 'legal interpretation' of national constitutions, two subjects that used to be the main occupation of legal scholars up to the 1990s. Since the last two decades, the rhetoric of legal theory has been mainly concerned with a sort of messy (dis)order of autonomous legal regimes, which seems to have a jeopardizing effect on the sovereignty of national legal systems and on the discourses about national law. That is to say, the tendency towards a fragmentation of transnational law would have deep consequences for the way the legal system deals with its code on the most different levels.
38 So, from a transnational level, legal pluralism would also infiltrate into national legal constitutionalism, realizing a powerful shift in the whole constitutional theory of a world society.
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On the one hand, the traditional international legal order, based on treaties and agreements bound to national politics, seems to be the object of a deep transformation due to its increasing fragmentation and technification. Thus, only a few scholars still seem to believe that it is possible to talk about a consistent and Unitarian international legal order. According to legal pluralists, since there are no sovereign authorities with sufficient power to produce biding norms on the global level, one must deal with a functional multiplication of the epistemic domains within an international law that turns out to be built in an ad hoc fashion with the participation of not only states, but also a plurality of actors from the world society. 40 On the other hand, international treaties continuously establishing new fragmented regimes seem to create obligations for national states also 'without or against their will', 41 their enforcing power thereby relying on functional imperatives that can be ascribed to different systems such as the economy, mass-communication, sports, science etc. If the original theory of international regimes -formulated in the political sciences -understood that such structures 'should not be interpreted as elements of a new international order beyond the nation-state', 42 it seems today that world politics also seems to have been replaced by a kind of cooperative bargaining based on an interactive accommodation of potentially conflicting interests of so-called 'stakeholders' that would also include the national states themselves. 43 These interest-based 'cognitive' orders assume the form of legal regimes in their own right that encompass even the fields of former national law and politics. 44 In other words, the current experimental self-descriptions of global law, its plural constitutional theories, so to speak, try to take into account the reality of a far-reaching denationalization that seems to jeopardize the sovereignty of national constitutionalism as the sole discourse which is able to define the boundaries of legal operations. 45 On the reflexive level of the legal system, we can certainly talk about a gradual post-national constitutionalization of law that finds support even in the discourse taking place in national constitutional courts. Indeed, even if national legal orders still represent important subsystems working either as a cooperative or as a hostile environment for transnational law, 46 it is hard to think that facing such a dynamic and functionally differentiated world society, national law could still be deemed to be a purely politically regulated legal regime, which is not constrained by the communicative streams of functional global systems. In fact, state administrations and national legal systems were, from the outset, under pressure from complex global functional systems within the borders of their own sovereign territory. 47 Now, it seems only that the democratic consciousness described by Habermas 48 as the last means of defending the lifeworld from the threatening dynamics of functional systems might face its biggest challenge in the face of the global autonomization of 'instrumental' rationalities and their uncontrolled growing dynamics.
The development of global law -at its national and at its transnational levels -tends to be characterized by the fact that emerging regimes are only bound by its own rationality, which evolves according to its own dynamics of mounting and dismounting structural couplings. 49 In this sense, a global Babel of technical vocabularies, in which there is no common language available for any kind of possible general communication, 50 jeopardizes the old stable forms of the structural coupling of the legal system as used to be the case with its structural drift 51 
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political constitution, although they can collide with politically regulated regimes. 52 Hence, possible collisions among the different legal orders that used to be resolved on the basis of the broadly disseminated techniques of public law possessed by a Unitarian national constitutional jurisdiction have to find new solutions, which can no longer thoroughly rely on the idea of sovereignty and democratic will formation.
As some scholars seem to believe, the only lasting plausible solution to deal with possible problems arising from this fact would consist of relying on the so-called 'vitality of societal ordering dynamics', which could engender spontaneous civil law, adapted to its environment by the natural forces of social evolution. 53 In an ideological turn that is reminiscent of the anarchistliberal ideologies, 54 some scholars engage from different perspectives (such as systems theory 55 or some of the streams of the transnational-networking theory 56 ) in a sort of anti-statist discourse that celebrates the possibility of a self-regulated society which is able to spontaneously produce its norms without relying on the formal processes of centralized political decision-making. Legal regimes would then be able to coordinate global regulation on the basis of a sort of cognitive learning that only social evolution can provide.
As I understand it, this seems to be a very optimistic understanding of the blind dynamics of social evolution and the radical improbability of the emergence of structural couplings between social systems, above all between legal regimes which only operate in self-contact in their irreconcilable plurality. In fact, it still seems to be an open question to what extent one can expect that the evolution of this supposed multitude of legal systems could reproduce the conditions of differentiation of modern society in the same way as democratic constitutionalism did. At the end of the day the old paradoxes of legal pluralism re-emerge once again, only in a new version. 57 If the legal system is to be understood as a plurality of many constitutions, how could it possibly be considered as one and the same functional system? If they are based on the same code, however, they should form one sole system which could connect all its communications among them. At the same time, if there is not one, but many legal systems, how could they integrate themselves normatively without breaking their respective operative autonomies?
The decay of national political constitutions seems to deliver a new challenge to the constitutional observation of law. Legal theory seems to react to it in different ways, either with critical anxiety or with an enthusiastic celebration of its novelties. 58 Stichweh suggests that the establishment of a possible structural coupling between different social systems also depends on the semantic conditions assured by a system's self-description. 
Spontaneous constitutionalization of global law: the celebration of private plural constitutionalism and the decline of the semantics of public law
Within the so-called constitutional 'Rule of Law', even though law and politics are respectively differentiated from each other, it is possible to find a matching self-description for both systems. 58 Relying on very similar semantics, both systems project their respective unity onto the revolutionary achievement 59 represented by a political constitution -which we could call their last strategy of the invisibilisation of paradoxes. 60 At the same time, both the legal and the political systems build, through constitutional law, a very useful structural coupling, which, between them, is able to retain a high level of reciprocal irritability.
61 Accordingly, law binds politics through legally regulated processes, and politics uses law as an instrument for achieving its 'goals'. This is at least how it works according to the self-description of law and politics within the constitutional democratic state. 62 Certainly, the differentiation of the legal system implies that a legal decision can only connect itself to another legal decision. That is to say, validity can have its paradoxes unfold only internally. Even though, through legal argumentation, political legislation can always irritate the reproduction of legal communication and, thus, the management of the symbolic value of legal validity. Such an idea could be very well depicted in the liberal tradition of constitutionalism that describes law as a system with a Janus face; accordingly, it is deemed to be a instrumental order of binding norms directed towards the regulation of the lives of citizens and, at the same time, is seen as the result of a process of collective will formation that makes citizens the authors of the same norms. 63 It is easy to see that this model cannot satisfactorily explain how things work under the conditions of the radical fragmentation of global law. 64 The new rhetoric describing the legal system of world society makes reference to a 'law without a state', and consequently to a law which has no political constitution. 65 Indeed, even if the political system of a world society has no centre, in which it would be possible to build a constitution-like structural coupling with global law, world societal communication depends on a functional system which is able to engender and to maintain patterns of congruent expectations. 66 In order to keep transnational communication operational under modern On the other hand, just as world society needs a legal system to stabilize its normative expectations, transnational regimes also need the figure of a constitution to handle the paradoxes of validity. 'By necessity, every process of juridification simultaneously contains latent constitutional norms'.
69 As Luhmann puts it, 'a constitution has to be interpreted as a necessity, since legal validity itself must also be justified'. 70 The constitution then consists of an answer to the question of the validity of the difference between legal/illegal, 71 whose paradox always arises if one asks whether the legal code itself is legal or illegal. 72 This point is very important, because law needs to continuously reproduce this basic difference. If it is then confronted with hard cases in which the simple 'do as usual' no longer works, the system must access those norms which can tell something about which norm is to be considered valid. These are the 'rules of recognition' in Hart's sense. 73 Once the question is raised whether legality itself should be considered legal, one has to either deal with a tautology (expressed in sentences like: 'legality is legal' or 'legal is legal') or, if the question is to be posed in its negative version ('is illegality legal?'), with a paradox (expressed in sentences like: 'illegality is illegal legality' or 'illegal is legal illegality'). 74 If the legal code must unfold its own paradoxes internally through validity, the paradoxes of validity (as a second-order observation of the code on the level of procedural reflection) must unfold through a constitution. Therefore, the legal constitution consists exactly of a strategy for making the paradox of validity invisible. It is an achievement that only arises after the advent of legal positivism. The decision for one of the sides of the difference is a decision that is internally pictured as the result of people's sovereignty, on which the 'Rule of Law' is based.
As I have tried to show in the last section, it seems that fragmented legal regimes, no longer being able to rely on the unifying effect assured by a single sovereign constitutional order, 75 are then set free to establish their own institutions and mechanisms for realizing the management of legal contingency. At this point, the emerging theoretical self-descriptions talk about a pluralist societal constitutionalization of transnational legal orders. 76 Just as Teubner puts it, under conditions of spontaneous constitutionalization, 'world-law develops from the periphery of social systems, from the contact to other social systems, and just not from the centre represented by national and international political institutions'. 77 On the one hand, a compound of 'civil actors' inhabiting spontaneous sectors of functional systems comes about as a functional equivalent of the political public sphere. On the other hand, organized sectors, in which decision-making procedures find some degree of formalization, could play the role of the centre of the legal system (its courts), without being bound by national sovereignty. 78 Accordingly, the decentralized multiple centres of the fragmented global legal regimes would offer the necessary means of judicial review, which should then guarantee some degree of generalization of the legal specialized code. 79 Increasing problems of collisions between different judicial practices would be solved by the internal responsiveness of each regime 80 in the form of a permanent process of the politicization of legal decision-making that could be informed by new forms of legal networking between the respective operative closed legal subsystems. 81 Some scholars insist that the semantics of global law would actually diverge from both languages: that of public and of private law. 82 As they comprehend it, one should not rely on the old distinctions between public and private, subjective and objective, national and international, but should look for new kinds of hybrid, plural, soft, hard and flexible law. 83 The idea of overcoming dualisms is, however, not so new. Hans Kelsen had already strived to dismiss methodological dualisms. He did it exactly by means of the logical supposition of the unity of the legal system established by a sovereign constitutional order. Nonetheless, methodological monism does not seem to be suitable for legal pluralism. 84 The plurality of so-called private legal constitutions and epistemological communities implies not only a lack of political sovereignty, but also a lack of any sovereign rationality. As long as legal rationality is left to the spontaneity of private societal dynamics, it sets free what we could call, in Hegelian language, the indeterminacy of the particular. In other words, civil society -also understood in a fairly Hegelian way -takes control of the programation of the legal code. 85 This is the reason why transnational legal pluralism seems to get along so well with the principles of private law in its most radical liberal comprehension. Different forms of rationality can easily use private law. Its form -Pashukanis' 'form of law' -can easily be the object of a process of commodification. 86 Indeed, it seems hard to believe that the lex mercatoria is only by accident pictured as 'the' model of such a spontaneous legality that emerges from processes of transnationalization. As has often been argued, the movement towards the globalization of commercial litigation blasts the old schemes of territorial adjudication, 87 and thereby even a judicial review can become a 'private good'. 88 As Teubner shows, the paradox of contract can be made invisible by means of peculiar semantics, 89 which does not take into consideration the language of public law and the idea of the political sovereignty of the people. 90 The old basis of private law serves as the paradigm of a societal constitutionalism of contract law, in which the domain of the particular over the universal is the task of a continuous reproduction of legal communication on the basis of very loose mechanisms of coupling with the economic system. Teubner apparently wants to stress that the level of basal self-reference would be enough to make legal paradoxes invisible. As Amstutz points out very effectively, it seems, however, that Teubner remains limited to the observation of the legal code, not paying much attention to the function that transnational law has to perform and how, on this basis, it copes with its social environment. 91 Further, the lex mercatoria is not the only form of the depoliticization and privatization of the self-description of the legal system that we can observe. The rhetoric of private law -what we may also call its semantics -becomes decisive as well in domains that were typical of international and national public law. 92 Already the emerging rhetoric of global governance -often used in opposition to the classic political semantics of government -operates to a great extent with the vocabulary of private law. 93 Military and humanitarian operations, development policies 94 and even the use of internal security forces seem to be privatized in a legal sense. By this phenomenon is not necessarily meant the privatization of organizational initiative, but instead a semantic transformation and a shift in the legal mindset with regard to the administrative aspects of such activities. 95 This transformation naturally implies the use of the vocabulary, as well as the legal techniques, of private law. 96 Different regimes that used to be narrowly coupled with the practices, vocabularies and organizations of the political system -such as administrative law and tax law -may now be described through the language of contracts. Even legal disputes with respect to human rights can also be described through the rules of private law. 97 The reasons for such a methodological transformation are usually deemed to be the advantages of one of the most characteristic features of private law, at least as it used to be understood in the classical Western legal tradition: its capacity to guarantee horizontality and its neutrality concerning the chaotic mishmash of conflicting legal regimes in a world that can no longer only rely on the sovereign force of national constitutions. 98 Privatization allows a farreaching delegation of capacities from the political centres of power circulation towards selfregulating legal regimes. The form of law, its objective code so to speak, is best expressed in the easily manageable language of private law, as Pashukanis had already noticed. 99 As a result, complexes of legal norms are no longer comprehended according to the concepts of public law; 'they might rather be seen as informal regimes -that is to say norms, practices and expectations -restricted to certain spheres defined by their particular form of reproducing their internal functional communication'. The new and gradually dominating emergent semantics of transnational law seems to allow a free rein for the radical fragmentation of the sectarian functional rationalities of the world systems. This is the point at which most criticisms engage. On this basis, fragmented legal regimes are meant to enclose themselves within their correspondingly constitutional orders which, for their part, are neither subjected to the accountability of a global public opinion, nor are they bound by any kind of functional equivalent to the classical system of checks and balances of national constitutionalism.
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Nevertheless, it does not seem to me that it is only due to a traditionalist methodological prejudice that public legal scholars resist conceiving of the possibility of transferring the constitutional idea from the national-political to the post-political context of transnational private regimes.
102 As I understand it, this reaction expresses how such a semantic shift seems to touch upon sensible political matters, concerning the structural conditions for the reproduction of world society. The descriptions of global legal regimes, which constantly appeal to the basic ideas of a privately ruled societal spontaneity, seem to strongly forfeit the old democratic semantics of public law. 103 In other words, this transformation takes place not only with regard to the very idea of state sovereignty, but also with regard to the principles of the classical democratic theory of law, beginning with the traditional theory of the division of powers. According to the very idea of this theory, there should be a separation between a politically controlled legislature, a politically and legally-bound administration and a legally enclosed judiciary. 104 The legislature would be based on a close relation between law and politics, bound by the legal mechanisms of constitutional law, and the judiciary should then be bound by politically produced legislation, oscillating its argumentative resources within the semantic range provided by the constitutional principles of equality and freedom and by the idea of public interest, what should guarantee a permanent equilibrium between public and private autonomy.
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As it is easy to realize, transnational organizations like the WTO 106 108 Indeed, this phenomenon could already be observed on the level of national administrative law, in the privatization of its semantics and in a gradual transition to the language of 'governance', which limits the hierarchical state-based powers of legal regulation in favour of a sort of joint decision-making based on cognitive reactions to the behaviour of so-called stakeholders. 109 If we think about transnational law, it seems that this tendency is even more radical: 'any sort of law that is politically produced turns to be only marginal vis-à-vis the law formulated by legal scholars', 110 although by legal scholars one should not understand academia, but the cognitive-oriented 'clubs' of experts, which tend to undertake the management of the legal code.
To understand the phenomenon of this so-called fragmentation and of a possible privatization of the semantics of global law, we should look at public lawyers' reactions thereto. Such an observation could give us an idea about what is at stake in evolutionary terms in these developments within global law. Here, I would like to point out three phenomena, which are most commonly seen as encroaching tendencies jeopardizing the traditional logics of public law and the basis of democratic constitutional orders. I would then like to identify (a) a deformalisation of the legal code that alters the way in which law is programmed, (b) an emerging managerialism of legal reproduction, that alters the kind of decision-making process based on the observation of internal contingency that used to be typical of legal positivism, and (c) a process of networkbuilding that produces a kind of transnational elite of powerful experts that can bypass political processes and seemingly reduces the range of irritability of the system to its systemic environment.
Deformalisation of the legal code
In the last few years, some scholars, especially international legal scholars, have been calling attention to the fact that the specialized legal regimes of transnational law do not operate according to the classic form of conditional programming that used to be central to the legal system since its shift to positivism. That is to say, transnational law would dismiss the sort of programming based on conditional sentences like 'if..., so…', so typical of national civil and criminal law.
111 Some scholars use the word 'deformalisation' to point out new forms of norm production and legal interpretation, according to which a wide range of options are left to the interpreters, who shall hence fulfil these blank clauses taking into consideration the technical demands of (always very particular) functional rationalities. 112 The most mentioned example of this kind of loose international legislation is the UN Convention on the Law of the Sea of 1982. Many international lawyers have criticized this treaty because it contains no real rules, but only very broad regulations that leave every substantial decision to the experts. 113 Actually, transnational legal regimes do not need -in fact they do not have at their disposal -the same means of law is to be understood as a structural coupling between different regimes. It is however clear that he ascribes to world law the character of an interlegality, which cognitively adapts the plurality of legal regimes to their respective reciprocal internal demands. See Amstutz & Karavas, supra note 28, pp. 653-657. This cognitive shift seems highly problematic to me, since normative collisions can only be overcome by norms providing normative expectatives that can be observed by the concerned systems as part of their code. Any cognitive element would only mean that the normative closure of at least one of the regimes has to be broken. In other words, as used to be the case in any pluralist legal theory, it is not clear whether world law is a 'law in its own right', 'a structural coupling between different regimes' or just 'one more regime struggling for being observed by the others'. As I understand it, to play the role of a meta-law -or a sort of interlegality -in the sense of Amstutz, global law would have to function either as a global constitution or as a means of breaking the legal autopoiesis of one of the regimes involved in a collision. On the other hand , as an specialized cognitive regime (a kind of 'non legal' legal system) engendering evolutionary adaption, transnational law would be no less than useless, since adaption must be comprehended as a condition for the existence of any system and, as such, is already a characteristic feature of any legal system. In fact, it seems that Kelsen really had very good logical reasons to understand international law in a monist way. national state law to enforce their decisions. 114 Decisions can mostly be enforced only through the mechanisms of a cooperative soft law that is directly coupled with the operative constraints of functional systems. In the case of legal regimes bound by the economic system, the parties concerned tend, for instance, to cooperate on the basis of a calculation of costs and benefits that leads to compliance by means of a technically justified joint decision-making. 115 In the case of the cybernetic system of the global networks of communication, the limits to regulation would, for instance, result directly from the structural conditions imposed by the digital computing code.
116 This is reflected on the level of the programs, according to which law becomes a soft, manageable, flexible structure, able to be adapted to different and changeable particular realities.
The rise of 'legal managerialism'
The talk about the rise of a new legal 'managerialism' has also obtained a great deal of importance in the so-called critical legal debate during the last decade. It expresses itself mostly in the language of 'global governance', which, according to its critics, would supposedly overlook democratic constitutional semantics in favour of a technocratic closure in the language of functional subsystems. 117 Concepts exhibiting a quite empty meaning, like accountability, joint decision-making, bargaining, 118 all seem to say nothing by saying too much. They actually seem to aim at a gradual replacement of the legitimizing strategies based on democratic constitutional principles -that used to make invisible both the paradox of law and the paradox of power -by apolitical forms of structural coupling between law and other functional systems. As some scholars suggest, world law seems to be rather more of a cognitive than a normative enterprise. 119 Amstutz, for instance, argues that this legal 'Derridian monster' of transnational law would rely on collision norms formulated to regulate conflicts between the fragmented constitutionalized sub-systems of national, transnational and international organizations, such as states, multinational companies and organizations founded by treaties. Such a law would, however, only be a means for adaption and cognitive learning between these normative closed systems and not really a legal system with normative prescriptions in its own right. 
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Cognitive processes of observation are in fact more adaptive to and thus more suitable for the demands of flexibility, since cognitive learning consists of the change of social expectations of a system according to the observation of respective changes in its environment. Nonetheless, any observation of the environment by an autopoietic system can only mean the observation of the system itself. It is then nothing but hetero-reference (or hetero-observation), being possible only by means of the very improbable evolutionary achievement represented by a structural coupling. 121 In fact, structural couplings are never the result of planning or of conscious creation. Consequently, as the critics point out, due to the lack of knowledge and time of the formulation processes of traditional legal mechanisms, the experts of the respective 'functional domains' would become gradually those who are responsible for legal decisions and norm elaboration. 122 These decisions, for their part, are to be followed more thanks to the predictable benefits of their compliance to the reproduction of closed functional systems than due to the fact that they are the result of a legally regulated political process of the production of norms. 123 The consequence seems to be the intensification of the decay of the semantics of public international law and the triumph of expertise over politics.
The emergence of transnational networks of elites
Since, in the 1990s, it became clear that the state-centred structure of post-war international organizations seemed no longer able to engender a forced cooperation in the field of world economic regulation, 124 scholars from the legal and the political sciences then began an attempt to rethink the frameworks of global governance and its decision-making processes, attempting to observe the realities that were taking place not on the surface of organized world politics, but in the underground of an emerging transnational society of individuals and private players. 125 In this search for alternatives that could be adapted to the increasing fragmentation of the old hegemonic order -above all with the decline of North American hegemony under the framework of the Bretton Woods institutions 126 -, scholars from the political sciences were enthusiastic about the emergence of so-called regulatory regimes, in which cooperation was to be attained through a cognitive convergence of expectations within the decision-making processes of a given area of international relations.
127
Against a radicalization of these 'post-hegemonic' (that is to say radically apolitical and post-national) approaches, some legal scholars called attention to the emergence of transgovernmental networks lying between existing national states and autonomous and politically unbound transnational regimes. For Anne-Marie Slaughter, who seems to be the most important enthusiast of the steering potential of such networks, it would be necessary to stress that 'the state is not disappearing, but it is rather disaggregating into its component institutions, Thus, transnational organizations enclosed in their respective specialized legal regimes would develop a sort of democratic accountability as long as they can provide the formation of networks of officials, diplomats and lawyers. These networks would then be able to strengthen the exchange of information, engendering cooperation and responsiveness in favour of the interests of individuals, NGOs, environmentalists and other actors present on the periphery of organizations, be it at the national, regional or international level. 129 Disaggregated democracy would be a kind of interplay of knowledge and information widening the cognitive possibilities of transnational, international and national regimes.
130
Despite such an optimistic view of this issue from the so-called New Haven School, the critiques seem to rely on strong arguments. 131 From the outset, these networks are often related to the neo-liberal mindset. Accordingly, 'within a neo-liberal perspective, it may be argued that these groupings and interactions begin to create a directly global policy arena, in which issues are increasingly dealt with without first being refracted through the prism of the state and the national interest'.
132 Networks are then seen as mechanisms, which might bypass the political processes of decision-making of the national states and the politically-based mechanisms of power delegation in international law, typical of the old Westphalian liberal order. As Piccioto argues, according to some of the neo-institutionalist discourses pleading for their benefits, transnational networks would consist exactly of 'an attempt to "depoliticize" issues, by developing technical, scientific, managerial, or professional techniques, based on universalizing discourses, for their resolution'. 133 They would consist of an effort to make global governance supposedly 'more rational' and not subject to the wild interests of a Hobbesian natural state, in which every nation only pursues its own interests, executing mercantilist politics, which in the end can only jeopardize the rationality of the global economic order. Legal experts could, on the basis of these networks, build a kind of legal autopoiesis without any sort of ideological political noise.
Nonetheless, as has been very well illustrated in the case of the International Monetary Fund (IMF), which is often praised as an excellent case of good governance through 'wise' experts -at least after the Second World War and under the rule of the so-called 'club model' 134 -these informal networks do not seem to be apolitical at all. 135 'The "experts" in 1943-5 were highly political individuals' conducting 'a clandestine foreign policy' that decided key matters such as the IMF quotas based on a political calculation of its possible acceptability, although it was presented 'as objective and scientific to facilitate acceptance'. 136 If we observe the events in To me, this reference seems to be ironic, since, at least as I understand it, the political dimension of legal decisions -which comes about in every act of interpretation -relies, according to Kelsen, exactly on an almost pragmatic comprehension of the system as a Unitarian order. Kelsen's argumentation would hardly get along with a legal pluralism which does not ascribe to the judge the power of being, in every act of interpretation, the last expression of a Unitarian legal system.
Argentina at the beginning of 2000s 137 or the role of the IMF in the last financial crisis, we should ask why obvious mistakes are being made again and again? 138 Gunther Teubner tries to make the picture of global law a little less dramatic. As he puts it, such a shift in the legal semantics must not be understood as a dangerous threat to the autoreferential reproduction of law and its responsiveness to the social environment. 139 Neither the cognitive reprogramming of the legal code, nor the formation of enclosed epistemic legal communities of experts operating in informal networks should be deemed to be the end of modern democratic autopoietic law. For Teubner, these evolutionary tendencies are perhaps an interesting push towards the liberation of spontaneously democratic societal dynamics from the constraints of a state order that can only act destructively towards its social environment, given the high level of complexity of world society. Instead of deformalisation, one should call it a multiple and spontaneous reprogramming of the legal code (that would however remain the same everywhere), destroying the old centralization of legal management in national courts. This kind of societal production of law could actually represent a way out of the so-called 'regulatory trilemma' in which the national state was entrapped, and that represented a real threat to democratic deliberation.
140 According to this well-known diagnosis, the democratic administration would be exposed to an intrinsic limitation of its regulatory powers under conditions of functional differentiation. Firstly, due to its internal lack of complexity, legal and administrative regulation could become irrelevant to the other sub-system it wants to regulate, thereby having no effect on it -what can then be called a 'mutual indifference' between law and social reality. Secondly, through its creeping legalism, regulation could damage other systems by inhibiting their capacity to reproduce themselves. Finally, due to an 'oversocialisation of law', the legal system could destroy the operative closeness of other sub-systems by limiting their self-reproductive capacity. 141 Moreover, Teubner is not unwilling to see the possible problems of the depoliticization of global management. He is seemingly aware of the possible repercussions of the fragmentation of legal rationalities in the amplification of problems of social exclusion in a world society. As he seems to understand it, fragmented legal regimes could produce an internal politicization through processes of the 'judicialized dejudicialization' of hard cases.
142 By making legal collisions between different legal rationalities a problematic issue, transnational courts could be forced to reassess legal issues politically. 143 Referring to Kelsen, Teubner suggests that 'every legal conflict consists of a conflict of interests or power, representing thus also a political conflict' that can also be decided politically. 144 Furthermore, he argues that if the equilibrium between the so-called spontaneous civil sector and the organized sector of transnational organizations could be set within a framework that is sufficiently pluralist, then even democratic legitimization would be guaranteed. 145 For him, 'in the nation-state, the glare of the political constitution has been so blinding that the individual constitutions of the civil sectors have not been visible'. 146 As a consequence, many still resist ascribing to societal movements of spontaneous constitutionalization a creative potential for the production of democratic law. In the end, the ideological resistance of public international lawyers would not be much more than an unjustified prejudice that is entirely incompatible with the new conditions of the reproduction of the legal system on a transnational level.
At this point, I would like to insist that I understand the critiques of the dynamics of legal fragmentation as an evolutionary reaction by the semantic structures of world society. These criticisms would mainly result in an evolutionary negative feedback. Accordingly, variations, which tend to alter the form of the differentiation of society, are, in principle, negatively selected. 147 Every turning point in social evolution depends on the production of a certain amount of communicative variation that must become sufficiently 'influential' to overcome the natural conservatism of systemic operations. 148 Social systems operate mostly in a conservative way, because they dispose of a semantic structure limiting their range of internal oscillation. 149 We could call such a normative determination of structures by a specific semantics a 'dispositive', in the sense of Michel Foucault. 150 Innovations can come about either in social structures or in social semantics itself, but they only become part of a new form of social life if they can produce a new positive feedback. That is to say, only if they alter sufficiently social structures and social semantics in a way that makes them reproduce their basic differences as a defining difference for the entire system. In other words, the social evolution of the legal system must be reflected not only in the plurality of uses of the code -which has actually always existed -but also in a new dominant self-reflection: a new hegemonic constitutional theory.
Finally, it is important to say that the self-description of a society must not register every evolutionary change as a possible political issue. The evolutionary shift from segmented communities to traditional statehood, for instance, was not perceived by societal self-descriptions as a result of political conflict. Rather, it was described as a shift to what Weber described as ethical religions. 151 Only in modern times can we understand critical transitions as a political problem. 152 Actually, this might be the reason why the disputes taking place within the constitutional semantics of world society are a sort of evolutionary politicization. Though, it is exactly this evolutionary normative dimension of democratic politics which allows the politicization of the theoretical debate on global constitution(s). Besides that, it allows many other kinds of politicization which are central to the reproduction of functional differentiation.
A sociological observation of the reasons for the semantic resistance to the rhetoric of 'legal fragmentation': the intrinsic relation between political democracy and functional differentiation
Functional differentiation is far from being a harmless phenomenon. Among its side-effects, there are certainly some of the most traumatic experiences in world history. The dramatic impoverishment of local colonial communities as a result of their 'integration' into global economy, 153 the persistent racism that, as Foucault argues, should not be seen as a product of a natural fear against otherness, but as a necessary means for the normalizing character of disciplinary power, 154 the continuous processes of exploitation on the periphery -as well as the new forms of economic exclusions in the centre regarding migrants -of the economic world system, 155 these are only some of the downside aspects of functional differentiation. Nevertheless, the possibility of politicizing social demands -making, for instance, inclusions/exclusions a social problem -is also a typical achievement of functional differentiation on the basis of democratic political constitutionalism. As far as I am concerned, it seems difficult to believe that fragmented legal regimes with no political constitutions could realize the observation of contingency, which underlies every political decision-making process. In other words, it seems that fragmented world law, based on the pluralist semantics of societal constitutionalism, could be unable to carry out the political problematization of social inclusion/exclusion.
Certainly, one can only hardly believe that, in a highly complex society split into different rationalities, systems, 'cultures' and technical language, it would be possible, from the perspective of political decision-making, to meet sufficient conditions of knowledge for a rational deliberation. 156 Yet, as already seen at the national level, it did not seem to be the task of politics to decide on 'rational standards'. 157 For systems theory as well as for discourse theory, the model of power circulation that really came about in the political reality of complex state administrations did not exactly correspond to the classical model of the division of powers described by Kant and Rousseau. 158 For Habermas, only in very exceptional cases can the specialized and selfreferent routine of the fragmented administrative bureaucracy be broken by the direct interference of communicative power. 159 For Luhmann, political decision-making does not have its decision programmes determined by democratic elections. Despite that, its internal oscillation is based on a complex semantic reservoir of differences, in which a broad pool of scripts, differences and values are available. So, instead of becoming a self-referent black box without any responsiveness to its social environment, bureaucratic administration can realize a routinization of including practices, which are the result of a particular structural coupling of politics with law and with public opinion. 160 The democratic structural drift of politics, so to say, increases its internal irritability, thereby making the politicization of new issues possible.
Indeed, political decisions cannot be the result of a well-informed cognitive process, in which decision-makers can assess all the complexity of the respective themes. Expert 'consulting' can neither help politics, nor predict the future nor make it easier to decide politically.
(Maybe technical consulting can reduce complexity for other systems, for example, the economy. It would hence increase the probabilities of responsive decisions by the economy, which can sometimes be useful in politics. But, as long as it depoliticizes political decisions, it ceases to contribute to engendering legitimacy -the contingency formula of politics.). In fact, political decision-making is only possible, because the future always remains unknown: 'Choice is an exploitation of unknowledge' and every decision must be exposed to the rec sic stantibus clause.
161 Political decision-making consists of a sort of management of contingency; a way to tackle the inexorable 'undecidability' (Unentscheidbarkeit) of every decision. 162 Although it can sound as if, under these conditions, democratic politics would be unthinkable, since no decision could be justified through rational means, it is precisely the relation between undecidability and provisority which guarantees that the political system can perform its function. According to Luhmann, the function of the political system consists of guaranteeing the capacity to collectively binding decision-making. 163 If every decision is to be deemed undecidable, the only way to guarantee the acceptance of its decisions is to rely on a sort of contingency management that can be carried out by all those concerned. In this sense, the radical contingency of decision-making, the absence of any sort of intrinsically valid political aim, implies an agonism 164 that functions as a permanent form of inclusion of interests, representing the very condition of any politicization.
As I understand it, this kind of agonist observation of contingency (politicization itself) is something that cannot be carried out by the language of hybrid law or by any other decisionmaking process, which is not based on the language of a democratic political constitution. In other words, neither the civil spontaneous sector formed by functionally specialized organizations that remain as internal phenomena of legal regimes, nor networks of experts that are clubs of well-informed decision-makers can de considered functional equivalents to the plural public opinion of a democratic political system. If the enthusiasts of the depoliticization of global governance miss the point, because they dismiss all too quickly the necessity of observing contingencies as a condition for inclusion and then to the reproduction of functional differentiation, those who support the idea of a private spontaneity of global legal regimes seem to be mistaken -even if they are aware of the importance of including the reproduction of functional systems -, because they see politics where it is unlikely to be found.
In fact, there is a very intimate relationship between politicization, democratization, individualization and the so-called rise of the public sphere. A shift from a hierarchical order in which there is a prevalence of the social dimension of meaning (based on a semantics of perfection that ascribes a higher social status to one specific stand, or social class) to a functional differentiated order with no centre, in which every difference must be followed by a respective semantic temporalization of complexity, 165 which displaces the observation of social hierarchies to the temporal dimension of political decision-making. 166 Such a 'temporalization' is only the theoretical concept that makes visible a far-reaching process that Koselleck calls a simultaneous 'politicization', 'ideologization' and 'democratization' of decision-making through the formation of a public sphere. 167 After the decay of hierarchical orders, the only form of keeping decisions passive of being collectively binding was to make them rely on the temporalized promise of full inclusion and on a democratic self-description of the political system. Accordingly, due to its internal differentiation in parties, groups, identities and tendencies, due to its capacity of handling a great amount of -ethnic, cultural, social, classist -interests and values, the democratic political system managed to be the only one that could function as an specialized system of searching for exclusion and the production of inclusion, thereby producing legitimacy. 168 Under functional differentiation, since there is in principle no system that can be deemed to be more important than the others, 169 there is also now no reason for individuals to be excluded from any functional system due to any sort of hierarchical argument -in principle, the inclusion in or exclusion from one social system does not 'justify' per se other inclusions or exclusions. 170 A functional differentiated society then seems to operate under the necessary supposition of the full-inclusion of all individuals in all subsystems.
171 Individuals are to be included either in the role of active participants in the system or in the role of passive recipients of the system's goods. 172 Any exclusions that exist after the complete shift to functional differentiation must be understood as the sole consequence of individual decisions regarding the unfolding process of an individual biography or to mere incapacities of the individual in the internal selections of the respective systems.
The idea of participatory equality is thus a corollary of a differentiated democratic political system. 173 Since individuality has to rely on the individual self-description developed around the concept of an individual career performed over time, it has to count on the support of political principles aiming at social inclusion. Only by the potential inclusion in all functional systems is one able to build a career on the basis of its own selectivity. 174 The so-called 'trick' of modernity -which makes it more capable of adapting and in a certain sense is more rational -consists precisely of the fact that politics as well as the public law that emerged from constitutional revolutions were based on the semantics of principles like equality and freedom. 175 As Luhmann used to stress, these two values have the peculiarity that they do not reveal their own forms. 176 In fact, none of them makes clear what the other sides of their main differences are. One can quickly see the difference between equality and freedom, but it always remains unclear what obtaining more freedom actually means. In other words, one cannot exactly say in advance from what one can be set free. The form 'freedom' does not reveal its other side: only through artistic imagination, rhetorical appraisal, through a sort of immanent transcendence, is it possible to access the other side of its form. 177 The same assumption is also valid for the case of 'equality'.
It always remains unclear what must be treated equally in a concrete case, even though one knows the obligation to equally treat equal situations. 178 As communication always has to build a semantics, it determines, on the basis of the meaning of words, what should have the same meaning (then being treated equally). Sometimes, however, one can treat as equal cases that previously used to be considered unequal (because they were of a different character) or one can treat unequally people who expected to be treated equally, then committing an act that would be deemed an injustice by the person concerned. In this case, it would thus be necessary to rebuild the semantics according to which actions and experiences are to be considered equal, possibly by amplifying the meaning of words or creating new meanings. 179 For Luhmann, equality and freedom are proclaimed as a sort of 'blank check to the future'. 180 With regard to the political system, this means that it has to always include new interests that have not yet been considered. 181 Public law, for its part, must come about as a supporting strategy for the invisibilisation of the paradox of individuality that arises as a consequence of functional differentiation. 182 As Luhmann puts it: 'Individuals owe their individuality to the unity between law and politics, and this unity is inextricably bound to the individual character of individuality'. 183 If Teubner stresses the defensive (negative) character of the positivation of civil rights vis-à-vis the totalitarian traits associated with the expansion of the political system, 184 I think that we should go back to Habermas and also stress their positive political dimension as a condition of individualization and of the politicization of exclusions. Accordingly, we should also see 'civil' as the result of the revolutionary foundation of a democratic community through the pouvoir constituant and as a condition of political and legal democratic decision-making. 185 Certainly, communicative freedom means that one can participate, but also that one has the right not to participate. 186 The possibility of positive participation is, however, a condition of political legitimization and it cannot depend on the internal conditions of inclusion or the inclusion of other sub-system -like the economy or science -, as seems to be the case in the spontaneous civil sector of functional legal regimes. The so-called disorganized civil sectors depend on the internal conditions of the inclusion of a particular functional system to have its interests considered and then politicized -otherwise they cannot even propose a lawsuit. On the other hand, the positive dimension of human rights consists not of its dependence on statehood, but of its intrinsic relation to democratic decision-making. 187 It consists of the fact that, after the revolutionary achievement of a constitutional foundation, inclusion cannot be the result of 'accidental' concessions, but has to be the object of permanent problematization and the consequence of the positive activity of politics. Without a certain level of inclusion, it is impossible to guarantee that individuality is the result of a temporal unfolding process of individual self-description. If we observe the history of the self-descriptions of both the political and the legal system, we realize how the comprehension of human rights has been extended from the very narrow catalogue of private rights of defence against the state and of freedom to contract to a more comprehensive conception that includes social and political rights. 188 The contradictions between an economic and a political system that can do nothing but reproduce inequality and economic constraints to individual freedom led to what Habermas once called a 'dialectics of equality'. 189 Accordingly, politics should intervene, through law, in the functional systems, pursuing the continuous amplification of inclusion, in order to guarantee participatory parity. 190 In other words, modern individuality needs the additional semantic support of including politics and public law to guarantee its conditions of reproduction. This is the 'double movement' 191 implied in legal and political Liberalism; a movement that could actually be considered a condition of the full differentiation of law and politics and, in the long run, of legal autopoiesis itself.
Inclusion/exclusion and functional global constitutions: evolutionary bifurcations in the world society
As I have already argued, the critical reaction of public international lawyers against the different emerging constitutional semantics of fragmented global law seems to be a response to its privatization. This resistant attitude has deep roots in the form of differentiation of world society and, as I see it, represents a negative feedback for any shift in the constitutional semantics tending to hide the contingency of political decision-making and the democratic production of legal norms. The reasons for the reaction may thus rely on the fact that the current debate on global governance and global law seems to understand globalization under a neoliberal framework that leaves not so hopeful alternatives to democracy as the valid self-description of law and politics. In other words, it seems that we are at the forefront of a decisive bifurcation in the evolution of world society. On the one hand, if world society does not base the management of political and legal operations on democratic semantics (as seems to be the case for some theorists from the political theory of transnational regimes), there would be apparently no means available for keeping the promise of total inclusion in the future, and hence for guaranteeing the respective scandalization of social exclusion (and thus the internal including dynamics of a political transcendence of law 192 ).
On the other hand, an internal politicization relying on either (a) a kind of 'symbolic force of human rights' 193 engendering scandalization within a so-called weak public opinion, 194 or (b) the so-called societal dimension of human rights, 195 does not seem to be enough to guarantee the same kind of observation of contingency that was possible within the political system of democratic constitutionalism.
(a) As a pool of values, having only of a sort of noisy symbolic force at its disposal, the idea of human rights is unable to produce the internal oscillation that only an active public sphere is able to generate. As we all know, a symbolic catalogue of formally equal human rights was already present in the legal semantics of North American constitutionalism. Yet, slavery was legally accepted until 1863, and a far-reaching -legally based -exclusion of Afro-Americans from many subsystems was to be seen until the 1960s in the USA. 196 Only politics, democracy and active (positive) participation made new levels of social inclusion possible, as well as the amplification of what should be considered as equal in a legal sense. 197 (b) Besides, it seems doubtful whether autonomous legal regimes could develop a semantic pool 198 of internal differentiations that could produce enough irritability for its human and social environments, as if they thus dispose of a sort of functional equivalent to democratic politics. As I have suggested above (in Section 3), it is not by accident that transnational law often relies on the semantics of private law. A self-description based on a semantic pool that is typical of the principles of private law provides, in fact, a high level of social 'disintegration' 199 for the legal system. Such disintegration seems to be an exigence to the emergence of a 'law beyond the state' and, as such, to the pluralist mindset of the celebrative rhetoric of legal fragmentation.
Actually, the idea of interlegality, based on the neutral language of private law, 200 should be able to provide enough cognitive irritability between the plurality of regimes, as well as between them and psychic systems (individuals). This would be necessary, since the multitude of autopoietic systems have neither a sort of common language to which law, as an Unitarian system, can couple, then being able to be irritable by psychic and other subsystems, nor they count on politics as a system specialized in producing inclusion, thanks to its particular temporalized democratic self-description. Instead, under the conditions of such a legal pluralist mindset, we must understand that there is a multitude of agents and organizations -NGOs, social networks, individuals, states, national, transnational and international organizations -which must be able to build reciprocal irritability through the language of transnational interlegality. Accordingly, they will produce an interesting relationship. The organizations of world society, each having its own legal regime, would reciprocally represent towards each other an organized and a spontaneous sector. That is to say, if one of its legal regimes is at stake -let us say the WTO regime -all other regimes -let us say states, national and transnational NGOs as well as individuals -would represent its periphery: the 'spontaneous civil sector' of the respective regime. The same can happen if one national legal system must come to a decision that concerns transnational organizations and that affects the interests of, say, farmers in some other country.
As perfect as this image may appear, the truth is that the rules (the internal normative expectations) regulating the conditions under which this so-called 'civil sector' can be structurally coupled to the legal system depend exclusively on the conditions imposed by the respective functional system which the regime is meant to regulate. The conditions of inclusion in the human rights regime are very different from the conditions of inclusion, say, as a 'stakeholder' in the WTO regime. That is to say, the civil sector is only very indirectly coupled to the legal system: its organizations and social systems depend on the rules of inclusion 201 of the respective functional system to count as addressees of communication for the legal system. 202 Hence, in contrast to the idea of a hyper-irritable (and then over-integrated) complex global law, it seems rather that fragmented legal regimes only have their functionally-oriented self-descriptions to build the structural couplings that could guarantee them the necessary social responsiveness. If the legal system, represented by the multiplicity of its codes, becomes quite disintegrated -then having a high degree of freedom to act 203 -the opposite seems to occur with its 'civil sector'. The actors of the so-called disorganized civil society become highly integrated in the functional systems on which they depend. Hence they have a very limited capacity to communicate, to politicize issues and to change the lines of argumentation within legal processes. This must be so, since they can access the formal paths of legal decision-making only through the narrow conditions for the inclusion of the respective specialized systems. This is the reason why authors like Willke, who are also enthusiastic about pluralist and heterarchic law, insist on interpreting economic scarcity as if it could be a functional equivalent of democratic legitimacy. 204 This sort of understanding would enlarge the conditions of inclusion in the transnational economic regimes, making possible the internal politicization of upcoming problems.
Nevertheless, if we think of the contingency formulas of the globalized functional systems of world society -which should limit the blind expansive tendencies of the respective codeswe should accept the fact that they are only bound by the respective functional rationality of the subsystem to which the legal regime is coupled. Also Teubner's idea of a transcendence formula of law seems to exactly address this problem. 205 However, with all the limitations of the contingency formula of politics -legitimacy 206 -this was exactly the function of the political system under democratic constitutionalism: to guarantee the capacity of binding collective decisionmaking by continuously searching for exclusions and producing inclusion. 207 Through constitutional structural coupling, politics could also amplify the internal semantics of legal equality. Furthermore, if economics, whose contingency formula consists of the figure of scarcity, also became 'socially responsible', it was only possible on the basis of political democratization.
As I understand it, no matter how surprising it seems, legal regimes based on private transnational interlegality have a much lesser irritability than the old -national or international -public law. In other words, its semantics does not provide the wide ranges of oscillation that were possible within the principiology of democratic constitutionalism. In fact, although the 'foundations of private law' 208 today seem to rely on a kind of embedded liberalism, its formal structure, the 'form of law', can easily be the object of what Marxist theoreticians used to call a process of 'legal commodification'. 209 Indeed, since the Romans the principle of the 'prohibition of unjust enrichment' has been understood as the corollary of loose-coupled commutative justice. 210 The unproblematic and a-temporal conception of equality implied in this conception of justice was an evolutionary achievement that was, already in its origins, connected with social exchanges, from which monetary economics originated. This is the reason why Pashukanis affirms that private law is the bourgeois law par excellence. 211 It is based on the abstract idea of equality, understood as a natural premise of social life. 212 Nonetheless, it is exactly against the 'deaf' obstinacy of the only 'insufficiently' responsive 'contingency formula' of economic law that public law carries out a reprogrammation of the legal figure of unjust enrichment. Under the realms of contemporary constitutional law its prohibition then turns out to consist of a possibly suitable right, which relies on an objective cause of action established by statutory law and not of the given equality between contracting parts. 213 As a consequence, it has been broadly relativized by egalitarian principles of redistribution, brought to reality by the compound formed by tax law and public policies. 214 If I understand it correctly, it seems that the shift towards a multiplicity of different semantics, each of them related to a particular functional legal regime disposing only of its own rationality, jeopardizes exactly the necessary conditions that were intrinsically related to the process of the temporalization of individuality. Social responsiveness, on the part of these fragmented legal regimes, used to be grounded on a kind of private transnational interlegality that can hardly play the role of a functional equivalent to democratic constitutionalism. If the legal system no longer has the means of being -at least symbolically -irritable by problems of inclusion, one must then ask whether it is not possible that, in the long run, the difference between inclusion/exclusion could become a code with the power to reprogram all other codes of functional differentiated sub-systems. 215 The internal semantics of global law, in order to be able to carry out the functional imperatives of political inclusion, must have a democratic self-description at its disposal. The legal code must remain limited to its closed recursivity also on the global level. But the management of legal validity must be sufficiently open to allow legal politicization on the ground of an including semantics that can encompass the paradoxes of private and public interests. This is the condition of politicization itself. In other words, the legal system, to play the role of a functional equivalent of democratic politics, must allow enough internal oscillation, guaranteeing that emerging interests can be represented, expressed and considered as politically relevant.
The constitutional semantics of democracy could perhaps be replaced by a functional equivalent. Nevertheless, a functional equivalent to democracy that corresponds to all its highly sophisticated premises would be nothing but democracy under another name. The task of producing inclusion beyond democratic constitutionalism would require, in Foucault's vocabulary, a peculiar regime of truth: a peculiar dispositif du povouir, 216 able to reproduce the interdiction of some kinds of internal social exclusions and to allow others subject to the condition that they may be justified as the result of individual decisions or incapacities. In the long run, however, participatory parity must be pursued. It sounds more or less acceptable, depending on how metaphysical our ideas of freedom and equality are. Indeed, since utopian ideas have been entirely temporalized, they must assume the form of constitutional revolutions if they want to realize their 'millenarist ideals' in a mundane dimension. To this extent, utopias are always exposed to the intrinsic excluding dynamics of communication. In other words, freedom must always cope with a dialectics of enlightenment 217 that can only be avoided by its permanent enlargement through the institutionalization of the pursuit for inclusion. This idea we could relate to Piaget's concept of a permanent overture to 'nouveaux possibles', 218 which is not so different from the shift to a constructivist self-description of society, with which Luhmann ends his most important book. 219 If we can still identify something like a colère publique mondial that reacts in an outraged fashion to processes of social exclusion in the world society 220 -mostly with consequences for the national legal and the political systems -we also have to ask what are the ideological mechanisms, that is to say, the hidden paradoxes, which make it possible. As I understand it, the symbolic force of human rights, which indeed still might have a cognitive dimension on this level, 221 is a consequence of structural processes of temporalization, democratization and politicization, which hold together with the semantics of democratic constitutionalism. If this particular arrangement of law and politics is to be overcome, then nothing can guarantee that any kind of scandalization will still be possible.
